
BAD FAITH VERDICTS

The tort of bad faith failure to pay or investigate is still an often plead claim by

the insured.  Recent case law relies primarily on court precedent when determining

whether the insured has satisfied the necessary elements to establish a claim for bad faith.

In McDole v. Alfa Mut. Ins. Co., the plaintiff, an employee of Builders Transport, was

involved in an automobile accident and seriously injured. 875 So. 2d 279 (Ala. 2003).

The employee sought recovery under Builders Transport=s liability insurance company.

Id.  Additionally, the plaintiff had two automobile-insurance policies with Alfa, which

included uninsured/underinsured coverage.

Unfortunately, Builders Transport, who was self-insured up to $1 million, filed

for bankruptcy and, its excess carrier, Reliance Insurance, petitioned to place the

company in rehabilitation. McDole, 875 So. 2d at 280.  As a result of the financial

difficulties of the two insurance companies, plaintiff initiated and agreed upon a

settlement with the company providing the third layer of coverage. Id. at 281.  After

settlement, plaintiff sought uninsured benefits from Alfa, who refused to pay.

Subsequently, plaintiff filed claims alleging breach of contract, outrage, and bad faith

refusal to pay. Id. at 281.  

The McDole court followed Knowles v. State Farm Mut. Auto. Ins. Co., 781 So.

2d 211 (Ala. 2000), where the plaintiff sued Woodmen of the World Life Insurance

Society and one of their agents for personal injury. The agent could not be sued because

of the Alabama Volunteer Service Act.  ALA. CODE ' 6-5-336 (1975).  Woodmen



settled with the plaintiff for $32,500, even though they were covered by a $1 million

insurance policy.  The plaintiff then sued his insurance claiming that since he could not

sue the agent, he was entitled to uninsured motorist benefits.  Since Woodmen was liable

based on respondeat superior, the settlement of $32,500 out of a possible $1 million

indicated that insurance existed and thus the plaintiff=s insurer was not liable for

uninsured motorist coverage.  Knowles, 781 So. 2d at 214. 

The court reasoned that since the plaintiff in Knowles could not recover, neither

could McDole.  Id. at 284.  ALA. CODE ' 32-7-23(b)(3) provides that A[t]he term

>uninsured motor vehicle= shall include, but is not limited to, motor vehicles with respect

to which: (3) The insurer becomes insolvent after the policy is issued so there is no

insurance applicable to, or at the time of, the accidentY.@  The bankruptcies Amight have

resulted in a reduced recovery for [the plaintiff], but it did not result in the complete

unavailability of insurance proceeds.@  McDole, 875 So. 2d at 284.  Because of the

availability of insurance, the court found that McDole could not maintain an action for

uninsured motorist coverage based on ' 32-7-23(b)(3).    Thus, there was no breach of

contract on ALFA=s part. Id.  Therefore, the bad faith claim must fail as a matter of law

because the court had already concluded her breach of contract claim failed. McDole, 875

So. 2d at 285.  The court followed Bowen and Dutton as precedent noting an essential

element of a claim alleging bad faith refusal is the insurer=s breach of contract. 417 So.

2d at 183; 419 So. 2d at 1362.

In Williams v. State Farm Mut. Auto. Ins. Co., plaintiff was involved in an

automobile accident that killed the other driver, who was insured by State Farm. 886 So.



2d 72, 73 (Ala. 2003).  Plaintiff sought reimbursement from his insurance company for

the damage to his tractor-trailer as a result of the accident in question. Id.  Thereafter,

State Farm reimbursed plaintiff=s insurance company for the amount it had paid to

plaintiff and, reimbursed plaintiff for his deductible. Id.  Subsequently, plaintiff sought

reimbursement from State Farm for towing fees and lost profits. Id. at 74.  State Farm

paid the towing fees, but the two disagreed as to the amount of lost profits and plaintiff

sued for bad faith failure to investigate a claim. Id.

The court followed Howton v. State Farm Mut. Auto. Ins. Co., which

acknowledged Athe fundamental and well-established general principle that an accident

victim (a third party to a liability insurance contract) cannot maintain a direct action

against the insurer for the alleged liability of the insured where the legal liability of the

insured has not been determined by judgment.@ 507 So. 2d 448, 450 (Ala. 1987).

However, this court has also held that a third party could bring a direct action against an

insurer under such circumstances Awhere the insurer undertakes a new and independent

obligation directly with the nonparty to the insurance contract in its efforts to negotiate a

settlement of the third party=s claim.@ Howton, 507 So. 2d at 450-51.  A Anew and

independent obligation@ exists when Athe insurer, acting independently of its insured,

enters into a contract with, or commits a tort against, a third party-claimant.@ Id. at 450.

Williams asserted that failing to pay the amount for the alleged lost use of his

tractor-trailer amounted to the tort of bad-faith refusal to pay an insurance claim under

the Ala. Code 1975, ' 27-12-24. Williams, 886 So. 2d at 75.  That section provides:



No insurer shall, without just cause, refuse to pay or settle claims
arising under coverages provided by its policies in this state and
with such frequency as to indicate a general business practice in
this state, which general business practice is evidenced by:

(1) A substantial increase in the number of complaints against the
insurer received by the insurance department;

(2) A substantial increase in the number of lawsuits against the
insurer or its insureds by claimants; and

(3) Other relevant evidence.@

ALA. CODE 1975, ' 27-12-24.

The court characterized the case as actually a direct action against the insurer

based on the liability of the insured, and Ait is well established that a party cannot bring

an action against an insurance company for bad-faith failure to pay an insurance claim if

the party does not have a direct contractual relationship with the insurance company.

Williams, 886 So. 2d at 75-76.  The court cited previous cases which held Aproof of the

existence of an insurance contract between the parties is a threshold requirement in a bad

faith claim.@ Aplin v. American Sec. Ins. Co., 568 So. 2d 757, 758 (Ala. 1990); see

Bowen, 417 So. 2d at 183; Slade, 747 So. 2d at 304.  If State Farm had agreed to pay and

then backed out, then Williams would have had a cause of action for bad faith. Williams,

886 So. 2d 76.   Under the current circumstances, since no judgment had been entered

against the insured and State Farm had not created a new obligation for itself, Williams

had no basis to establish a claim for bad faith. Id. at 76.

In Alfa Life Ins. Corp. v. Lewis, plaintiff=s mother met with an insurance agent to

obtain life insurance. 910 So. 2d 757, 758-59 (Ala. 2005).  In obtaining life insurance,



plaintiff=s mother had to truthfully answer questions regarding her health and any

previous health conditions she might have had.  Several months later plaintiff=s mother

passed due to congestive heart failure. Id. at 759.  Plaintiff submitted a request for death

benefits and Alfa investigated the claim.  Upon investigation, Alfa learned plaintiff=s

mother had been diagnosed with congestive heart failure and was an insulin-dependant

diabetic. Id.  As such, Alfa filed an action to rescind the life insurance policy alleging the

misrepresentations on the life insurance policy were material to the risk.  The

beneficiary/plaintiff counterclaimed alleging among other things bad faith. Id. at 760.

The plaintiff argued and issued affidavits stating that her mother told the

insurance agent she was a diabetic and had previously been on insulin but is now taking

pills for her condition. Lewis, 910 So. 2d at 760.  Further, plaintiff argues the insurance

agent said that being a diabetic could be a problem, but he would get the application

through.  Lastly, plaintiff argues that her mother nor any of the family members had been

informed of the physician=s diagnosis of congestive heart failure. Id.

Alfa=s summary judgment motion was denied because the trial court concluded

that even though incorrect answers on the life insurance application were material to its

acceptance, the lack of knowledge regarding congestive heart failure created a question

of fact as to whether Alfa was able to rescind the policy. Lewis, 910 So. 2d at 760-61.

Alfa appealed.

The issue presented to the appellate court was Awhether an incorrect answer to a

question on the application for insurance, given innocently, provides a basis for

rescission of the policy under ' 27-14-7, Ala. Code 1975, as a matter of law.@ Lewis, 910



So. 2d at 761-62.   Under  ' 27-14-7, an incorrect statement that is material to the risk

assumed by the insurer or that would have made the insurer in good faith not issue the

policy in the manner it did provides the necessary basis for the insurer to avoid the

policy. Id. at 762.  To invoke the aforementioned section, an insurer needs to establish

that a misrepresentation in the application was a material contributing influence that

made the insurer issue the policy. Id. 

The materiality of misrepresentation on an insurance application is normally a

jury question under Alabama law. Lewis, 910 So. 2d at 762 (citations omitted).

However, it has been held that some misrepresentations increase the risk of loss as a

matter of law and are material to the issuance of the insurance policy. Id.  In holding that

an incorrect answer provided on the application entitled Alfa to rescind the life insurance

policy, the court noted that Aan incorrect statement that is material to the risk assumed by

the insurer or that would have caused the insurer in good faith not to issue the policy in

the manner that it did provides a basis for the insured to avoid the policy.@ Id.

In Pontius v. State Farm Mut. Auto. Ins. Co., plaintiff and her husband were

involved in an automobile accident and sued the driver, a minor, of the other vehicle and

her parents. 2005 Ala. LEXIS 82, *1.  Plaintiff was insured by State Farm and

subsequently made a claim for underinsured-motorist (AUIM@) benefits.  State Farm did

not pay the benefits and moved to intervene in the pending suit. Id. at *2.  Plaintiff

amended complaint to add State Farm as a defendant and asserted claims seeking UIM

benefits and alleging bad faith and breach of contract.  State Farm responded by denying



all claims and filing a motion for the dismissal of the breach-of-contract and bad-faith-

failure-to-pay claims. Id.

The trial court granted State Farm=s motion for dismissal and for a judgment on

the pleadings with regard to Pontius=s breach-of-contract and bad-faith-failure-to-pay

claims. Pontius, 2005 Ala. LEXIS 82, *4.  Subsequently, Pontius and State Farm

resolved the UIM claim and the trial court dismissed the UIM claim with prejudice. Id.

Pontius also resolved the pending claims against the other driver and her parents.  Then,

Pontius appealed the trial court=s order dismissing the breach-of-contract and bad-faith-

failure-to-pay claims. Id.

State Farm argued that there can be no action against it based on an alleged

breach of contract or the tort of bad faith until plaintiff demonstrates they were legally

entitled to recover damages from the underinsured motorist. Pontius, 2005 Ala. LEXIS

82, *4.  The Alabama Supreme Court has held that Athere can be no breach of an

uninsured motorist contract, and therefore no bad faith, until the insured proves that he is

legally entitled to recover.@ Id. at *13-14. (Quoting Quick v. State Farm Mut. Auto. Ins.

Co., 429 So. 2d 1033, 1035 (Ala. 1983).  Ultimately, the court followed the general rules

established in LeFevre v. Westberry, for a claim for uninsured/underinsured motorist

benefits:

1.  When a claim is filed by its insured, the uninsured motorist
carrier has an obligation to diligently investigate the facts, fairly
evaluate the claim, and act promptly and reasonably.

2.  The uninsured motorist carrier should conclude its investigation
within a reasonable time and should notify its insured of the action



it proposes with regard to the claim for uninsured motorist benefits.

3.  Mere delay does not constitute vexatious or unreasonable delay
in the investigation of a claim if there is a bona fide dispute on the
issue of liability.

4.  Likewise, mere delay in payment does not rise to the level of
bad faith if there is a bona fide dispute on the issues of damages.

5.  If the uninsured motorist carrier refuses to settle with its
insured, its refusal to settle must be reasonable.

590 So. 2d 154, 161 (Ala. 1991) (footnotes omitted).

The Pontius Court noted that plaintiff did not have to obtain a judgment against the other

driver before plaintiff joined State Farm as a defendant for the plaintiff=s claim of UIM benefits.

2005 Ala. LEXIS 82, *16.  As to bad faith, the court noted that plaintiff had to demonstrate that

she was Alegally entitled to recover@ damages for bad faith under the policy, and must A>be able

to establish fault on the part of the uninsured motorist, which gives rise to damages and must be

able to prove the extent of those damages.=@ Id. (Citing LeFevre, 590 So. 2d at 157, quoting

Quick, 429 So. 2d at 1035).   AWhere a legitimate dispute exists as to liability, whether under

primary coverage or uninsured motorist coverage, a tort action for bad faith refusal to pay a

contractual claim will not lie.@ Pontius, 2005 Ala. LEXIS 82, *16 (quoting Bowers v. State Farm

Mut. Auto. Ins. Co., 460 So. 2d 1288, 1290 (Ala. 1984)).

In Singleton v. State Farm Fire & Cas. Co., the plaintiff owns a homeowners= insurance

policy issued by State Farm. 2005 Ala. LEXIS 192, *1.  In 2001, plaintiff=s roof over their

garage was damaged by wind and they filed a claim under their homeowners= policy.  The

plaintiff obtained estimates to fix the roof, which noted the whole roof needed to be replaced.

Later, State Farm sent an adjuster out to examine the roof and the adjuster concluded the roof



could be patched for approximately $500, which was the amount of plaintiff=s deductible. Id. at

*2.  As such, State Farm denied plaintiff=s claim.

The plaintiff filed suit alleging both breach of contract and bad faith failure to pay.

Singleton, 2005 Ala. LEXIS 192, *3.  The basis of the plaintiff=s breach-of-contract claim is

State Farm=s failure to pay for the replacement of the entire roof.  State Farm moved for

summary judgment on both counts, and that court granted their motion as to the bad faith failure

to pay but denied it as to the breach of contract claim. Id. at *4.  

The Plaintiff appealed the ruling arguing he had presented substantial evidence indicating

that State Farm did not properly investigate his claim and failed to conduct a cognitive

evaluation or review of the claim. Singleton, 2005 Ala. LEXIS 192, *6.   The plaintiff argues that

State Farm never got an expert out there to investigate the claim and the adjuster did not strictly

comply with the claims manual.  The plaintiff notes that the claims manual instructs its adjusters

that Aif there is a dispute over the amount of damage, [the claims representative is to] meet with

the insured and roofer at the risk and reinspect.@ Id. at *9.  Lastly, the plaintiff contends the

evidence presented indicates the adjuster made her own determination (without consulting an

expert) that the roof could be fixed by patching rather than by full replacement. Id.  

State Farm contends that its adjuster was thoroughly qualified to assess the damage on

plaintiff=s roof. Singleton, 2005 Ala. LEXIS 192, *9.  State Farm notes that this adjuster had

inspected over 2500 roofs and contends the investigation was adequate because the agent who

sold the policy inspected the roof within three (3) days of receiving notice of the damage. Id. at

*10.  Lastly, State Farm argues that its agent took pictures of the roof, drew a diagram of the



damage, and prepared an itemized estimate using data gathered to determine the cost of repairing

the damaged area. Id.

A>Bad faith ... is not simply bad judgment or negligence.  It imports a dishonest purpose

and means a breach of a  known duty, i.e., good faith and fair dealing, through some motive of

self-interest or ill will.=@ Id. at *6; Slade, 747 So. 2d at 303-04 (quoting Gulf Atlantic Life Ins.

Co. v. Barnes, 405 So. 2d at 924).  The court noted that not strictly complying with the claims

manual under the circumstances in this case is indicative of bad judgment or negligence, but

more than that is required in a bad faith action. Id at *15.  The extent of the investigation

conducted by the State Farm agent is adequate enough to withstand a claim for bad faith.

Singleton, 2005 Ala. LEXIS 192, *6. Therefore, the court held that plaintiff failed to produce

sufficient evidence of Adishonest purpose@ or Abreach of known duty, i.e., good faith and fair

dealing.@ Id. (Quoting Slade, 747 So. 2d at 303-04).
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