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Individuals who rely on adaptive technologies to access the Internet are increas-
ingly filing lawsuits when a website is not fully compatible with those adaptive 
technologies. This article summarizes the approaches different federal circuits 
have taken in response to such lawsuits, and encourages private entities to  
ensure their websites can be enjoyed by patrons with disabilities.

Florida is among the nation’s leaders in 
the number of website accessibility lawsuits 
being filed against both governmental and 
private entities for alleged violations of the 
Americans with Disabilities Act of 1990, 
as amended (“the ADA”).1 What began as 
a means for redress for disabled individ-
uals has morphed into a cottage industry 
for plaintiffs’ attorneys using “testers” and 
aggressively seeking early settlements 
driven by defendants’ fear of attorney’s 
fees awards. The recent windfall of litiga-
tion over alleged ADA website compliance 
violations has sparked tremendous contro-
versy among practitioners, the courts, and 
the disabled. This seemingly indomitable 
tide of litigation will likely only be thwarted 
by legislative intervention, hopefully in the 
form of clear guidelines promulgated by the 
Department of Justice.2 

“The ADA covers three main types of 
discrimination, each of which is addressed 
in one of the statute’s three main sub-
chapters: Title I prohibits discrimination 
in private employment; Title II prohibits 
discrimination by public entities (state or local governments); and Title III prohibits discrimination 
by a ‘place of public accommodation,’ which is a private entity that offers commercial services to 
the public.”3 ADA website lawsuits filed against governmental entities are filed pursuant to Title II 
of the ADA.4 The majority of ADA website lawsuits filed to date have been Title III claims against 
private entities.5 Thus, the bulk of the available case law analyzes claims brought in this context. 
While plaintiffs’ allegations tend to be largely the same, regardless of the type of entity being sued, 
the courts’ analyses differ significantly depending on whether the suit is brought under Title II or 
Title III. 

ADA website lawsuits are primarily being filed by visually impaired individuals who access the 
Internet by utilizing screen reading software, such as JAWS or NVDA, which translates written text 
and images into spoken words. While less prevalent, ADA website lawsuits are also filed by hear-



ing impaired individuals who are able to access video content 
on the internet by utilizing closed captioning. Plaintiffs filing 
such claims typically seek declaratory and injunctive relief, as 
well as attorney’s fees under the ADA. 

Title III Lawsuits

  The ADA prohibits discrimi-
nation “on the basis of disability in 
the full and equal enjoyment of the 
goods, services, facilities, privi-
leges, advantages, or accommoda-
tions of any place of public accom-
modation by any person who … 
operates a place of public accom-
modation.”6 To state a claim under 
Title III, a plaintiff must establish “(1) 
that the plaintiff is disabled; (2) that 
the defendant owns, leases, or op-
erates a place of public accommo-
dation; and (3) that the defendant 
denied the plaintiff—on the basis of the disability—full and 
equal enjoyment of the premises.”7 

There is a circuit split on whether the ADA limits places 
of public accommodation to physical spaces. As one court 
recently noted, “[t]he spate of these cases has outpaced any 
regulations from the Department of Justice on what busi-
nesses must do to have ADA compliant websites, and courts 
have reached no consensus.”8 The Third, Fifth, Sixth, and 
Ninth Circuits have held that places of public accommoda-
tion are limited to physical locations, while the First, Second, 
and Seventh Circuits have held that websites may be public 
accommodations under the ADA.9 

The Eleventh Circuit has taken a hybrid approach, 
holding the ADA bars non-physical barriers that deprive an 
individual of the right to access or enjoyment of a physical 
location.10 District courts in the Eleventh Circuit have ap-
plied this principle to allow ADA actions against defendants 
whose websites facilitate the use of a physical place of public 
accommodation.11 Thus, in the Eleventh Circuit, to state an 
actionable claim for an ADA violation under Title III, there 
must be a nexus between the defendant entity’s website and 
a brick-and-mortar location.12

Recently, in Haynes v. Dunkin Donuts, LLC,13 the Elev-
enth Circuit reversed a district court order dismissing a 
complaint for failure to state a claim under Title III, finding 
the plaintiff alleged a sufficient nexus between the barriers 
to access that he faced on the website and his inability to 
access goods and services at the physical store.14 Haynes 
alleged that defendant’s website, which allowed customers 
to locate physical Dunkin’ Donuts stores and purchase gift 
cards online, provided access to and information about the 

goods, services, facilities, privileges, advantages or accom-
modations of Dunkin’ Donuts’ shops.15 Haynes argued that 
because the website was not compatible with screen reader 
software, no blind person could use those features. The Elev-
enth Circuit found that Dunkin’ Donuts’ website “is a service 
that facilitates the use of Dunkin’ Donuts’ shops, which are 
places of public accommodation.” Therefore, “the alleged 

inaccessibility of Dunkin’ Donuts’ 
website denies Haynes access to 
the services of the shops that are 
available on their website, including 
information about store locations 
and the ability to buy gift cards. 
The failure to make these services 
accessible to the blind can be said 
to exclude, deny, or otherwise treat 
blind people differently than other 
individuals.”16

A website facilitates the use 
of a physical location when it has 
features that enhance access to, 

and the use and enjoyment of, a physical location.17 If a 
plaintiff has pled that a website has these requisite facilitating 
features and that the website is not compatible with a screen 
reader, a claim under Title III of the ADA has been properly 
alleged. 

In contrast to websites that facilitate the use of a physical 
location, district courts in the Eleventh Circuit have held that 
websites that provide only information on the goods, ser-
vices, and store locations of the defendant lack the requisite 
facilitating features to be actionable under the ADA. Accord-
ingly, Florida defense practitioners are prevailing on disposi-
tive motions where plaintiffs are unable to show that the inac-
cessible aspects of the website in question do not impede the 
plaintiff’s ability to enjoy the physical location itself.18

Title II Lawsuits

Title II of the ADA imposes an affirmative obligation on 
a governmental entity to provide full and equal enjoyment 
of its “services, programs and activities” to individuals with 
disabilities.19 Thus, to state a claim under Title II, a plaintiff 
must allege: “(1) that he or she is a ‘qualified individual with 
a disability;’ (2) that he or she was ‘excluded from participa-
tion in or ... denied the benefits of the services, programs, 
or activities of a public entity’ or otherwise ‘discriminated 
[against] by such entity’ (3) ‘by reason of such disability.’”20 
Title II plaintiffs are not required to show any nexus between 
the website and a physical location. Instead, a Title II plaintiff 
must plead that he or she was excluded from participation in 
or denied the benefits of the public entity’s services, pro-
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Any entity with a website 
displaying content that is not 
equally accessible to individuals 
with disabilities using adaptive 
technology is vulnerable to 
ADA website accessibility 
litigation.



grams, or activities due to the inaccessibility of features or 
information on the entity’s website. 

Title II claims are currently on the rise in Florida, likely 
due to the relative lack of case law in this area and less  
onerous showing required by plaintiffs. Accordingly, defense 
practitioners have been quick to settle such claims. However, 
a recent Middle District opinion may encourage more de-
fense practitioners to file dispositive motions in Title II claims 
based on lack of standing.21 Where applicable, defense prac-
titioners defending against Title II claims should argue that 
the plaintiff failed to satisfy Article III standing requirements 
due to the lack of an immediate threat of future injury based 
on three factors: plaintiff’s connection with the defendant gov-
ernmental entity, the type of information that is inaccessible, 
and the relationship between the inaccessible information 
and plaintiff’s alleged future harm.

Conclusion

	 Currently, any entity with a website displaying content 
that is not equally accessible to individuals with disabilities 
using adaptive technology is vulnerable to ADA website 
accessibility litigation. Website accessibility lawsuits pose a 
high risk to defendants and defense practitioners alike due to 
plaintiffs’ potential for attorneys’ fees awards and the threat 
of multiple, repeat lawsuits. Regardless of whether they 
have been sued, defense practitioners should encourage 
their clients to ensure their websites can be accessed and 
enjoyed by disabled audiences. While defense practitioners 
are enjoying increasing success on dispositive motions, the 
future of these lawsuits remains ominous and daunting in the 
absence of legislative intervention.
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