
EDITOR’S NOTE: The uninsured or underinsured motorist statute promotes settlement and speedy payment 
of damages in clear-cut cases. In situations involving self-insured governmental entities, the 
application of the statute is less straightforward. This article examines related state and federal 
cases, and explains why this area is ripe for clarification.
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� � $PELJXLW\�FRQWLQXHV�WR�SODJXH�XQLQVXUHG��RU�XQGHULQVXUHG��PRWRULVW��³80´��ODZ�ZKHUH�D�
JRYHUQPHQW�RZQHG�YHKLFOH�LV�LQYROYHG�LQ�D�PRWRU�YHKLFOH�DFFLGHQW��,Q�������WKH�)ORULGD�6XSUHPH�
Court held in Young v. Progressive Southeastern Insurance Co. that insurance provisions exempt-
LQJ�VHOI�LQVXUHG�YHKLFOHV�IURP�WKH�GH¿QLWLRQ�RI�³XQLQVXUHG�PRWRU�YHKLFOH´�YLRODWHG�SXEOLF�SROLF\�1 
While the case law has developed some since this decision, defense practitioners representing 
ERWK�JRYHUQPHQWDO�HQWLWLHV�DQG�80�FDUULHUV�FRQWLQXH�WR�VWUXJJOH�ZLWK�WKH�SUDFWLFDO�UDPL¿FDWLRQV�RI�
Young and its progeny, given the lack of clear guidance from the courts. 

Statutory Framework

*HQHUDOO\��VHFWLRQ����������)ORULGD�6WDWXWHV��UHJXODWHV�XQLQVXUHG�RU�XQGHULQVXUHG�PRWRULVW�
coverage by requiring that insurers make available certain coverage that is “over and above, but 
VKDOO�QRW�GXSOLFDWH��WKH�EHQH¿WV�DYDLODEOH´�WR�WKH�LQVXUHG�IURP�YDULRXV�RWKHU�VRXUFHV�� including 
the owner or operator of the uninsured or underinsured motor vehicle. This coverage, generally 
UHIHUUHG�WR�DV�80�FRYHUDJH��LV�FDOFXODWHG�DV�WKH�GLIIHUHQFH�EHWZHHQ�WKH�VXP�RI�VDLG�EHQH¿WV�DQG�
the damages sustained, up to the policy limit.3 It is also important to note the somewhat broad 
application of UM coverage. Under the statute, the term “uninsured motor vehicle” includes both 
uninsured and underinsured vehicles, as well as other situations such as an insolvent insurer or 
certain coverage exclusions.� Further, while policies may be allowed to contain restrictions and 
exclusions that do not violate the statute, the Florida Supreme Court has held a policy exclusion of 
self-insured motorists or vehicles was void because it violated the requirements of the statute.5

In the most straightforward application, where two individuals are involved in an accident 
ZLWKRXW�GLVSXWH�RI�OLDELOLW\��WKH�LQMXUHG�SDUW\�VHHNV�DOO�DYDLODEOH�EHQH¿WV�IRU�KLV�RU�KHU�GDPDJHV�¿UVW�
from all other sources listed in the statute, including from the tortfeasor’s liability insurer. A UM 
FODLP�DULVHV�ZKHQ�WKH�LQMXUHG�SDUW\¶V�GDPDJHV�H[FHHG�WKH�VXP�RI�WKRVH�DYDLODEOH�EHQH¿WV��)RU�
example, if a judgment-proof driver without insurance negligently collides with and injures another 
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GULYHU�ZKR�FDUULHV���������LQ�3,3�FRYHUDJH�DQG����������LQ�
UM coverage, causing $50,000 damage, the injured driver’s 
80�SROLF\�ZRXOG�SURYLGH����������RU�WKH�GLIIHUHQFH�EHWZHHQ�
WKH�DYDLODEOH�EHQH¿WV�DQG�WKH�GULYHU¶V�GDPDJHV��+RZHYHU��
few accidents are so clear-cut. As layers of complexity arise, 
whether in the form of questions regarding liability, causation, 
damages, or otherwise, the time and money required to 
litigate such issues can increase rapidly. To address this, 
the statute also includes a statutory setoff and subrogation 
process available in certain situations. 

Statutory Subrogation Background

7KH�80�FRYHUDJH�VWDWXWH�ZDV�¿UVW�HQDFWHG�LQ������DQG�
has been amended 33 times,��PRVW�UHFHQWO\�LQ�������7KH�
current version of the statutory subrogation framework is sub-
VWDQWLDOO\�VLPLODU�WR�WKH�RULJLQDO������DPHQGPHQW�� Before the 
�����DPHQGPHQW��WKH�/HJLVODWXUH�KDG�GLUHFWHG�YDULRXV�GLV-
putes between UM and liability insurers to arbitration.8 Under 
the prior framework, an injured party was required to present 
a proposed settlement to his or her UM carrier for approval. If 
the UM carrier approved, it would thus waive any subrogation 
rights and agree to arbitrate the UM claim.9 The only con-
sequences a UM carrier would face by withholding consent 
was a lawsuit by the injured party against the UM carrier and 
the tortfeasor’s liability insurer to determine liabilities and 
GDPDJHV��ZKHUH�WKH�OLDELOLW\�LQVXUHU¶V�FRYHUDJH�KDG�WR�¿UVW�
be exhausted before any award could be entered against the 
UM carrier. As is still typical today, the UM policies provided 
consistent enforcement mechanisms that were designed to 
preserve a UM carrier’s subrogation rights10 and to prevent 
an injured party from unilaterally extinguishing such a right.11 
This framework could be problematic, though, for injured 
persons that need payment quickly.

Thus, “to address the situation in which an injured party 
was denied immediate access to needed compensation from 
a tortfeasor’s liability carrier because the injured party’s un-
insured motorist carrier refused to approve a settlement offer 
and waive its subrogation rights,”���LQ������WKH�/HJLVODWXUH�
DPHQGHG�WKH�VWDWXWH�E\�VKLIWLQJ�WKH�¿QDQFLDO�EXUGHQ�IURP�WKH�
injured party to the UM carrier and requiring the carrier to pay 
its insured the full amount of a tortfeasor’s liability insurer’s 
settlement offer, without the need for a determination of liabil-
ity, in order to preserve its subrogation rights.13

Current Subrogation Framework

The goals of Florida’s uninsured motorist coverage, and 
VSHFL¿FDOO\�WKH�VWDWXWRU\�VXEURJDWLRQ�SURFHVV��LV�WZR�IROG��
����WR�HQFRXUDJH�VHWWOHPHQW��DQG�����WR�SURYLGH�SD\PHQW�IRU�
injured persons expeditiously.�� To further this purpose, the 
/HJLVODWXUH�KDV�VHW�IRUWK�D�WKUHH�VWHS�VWDWXWRU\�VXEURJDWLRQ�
SURFHVV�LQ�VHFWLRQ�������������$GGLWLRQDOO\��SROLFLHV�VWLOO�W\S-
ically include language that sets forth a similar subrogation 
process, but analysis and application of such policy language 
is outside the scope of this article. Where an injured person 
agrees to settle a claim “with a liability insurer and its in-
sured” that would not fully satisfy his or her claim for personal 
injuries15��WKXV�FUHDWLQJ�D�80�FODLP���WKH�LQMXUHG�SHUVRQ�PXVW�
provide written notice of the proposed settlement to all un-

derinsured motorist insurers.�� A UM insurer can then either 
authorize�� or refuse the proposed settlement within 30 days. 

The injured person’s UM insurer may analyze a variety of 
factors to determine how to respond including liability issues, 
the possible range of damages to the injured party, causation 
issues, the availability and limits of various insurance poli-
cies, and the possibility of collection from the underinsured 
motorist. If the UM insurer authorizes the settlement, the 
injured party may execute a release in favor of the “liability 
insurer and its insured” while still preserving his or her UM 
claim against any UM insurer.18 If the UM insurer refuses the 
proposed settlement, it must pay the amount of the offer to 
the injured person and, by doing so, will preserve its sub-
rogation rights against the underinsured motorist’s liability 
insurer and its insured.19 

This settlement process could prejudice the UM insurer 
if the injured person seeks to settle a claim with the under-
insured motorist for less than policy limits because such a 
settlement would arbitrarily increase the corresponding UM 
claim such that a UM insurer would necessarily have to reject 
any such settlement. But, to preclude such a circumstance, 
a UM insurer is entitled to a credit of the limits of the underin-
sured motorist’s liability policy against the “total damages” of 
the injured person.��

Application Where Governmental Entities Are Involved

Although the statutory framework is a bit convoluted, it 
provides some incentive for both expeditious payment to an 
injured party and settlement in a typical automobile accident 
between two individuals. However, application of this frame-
work becomes less clear in more unique situations, such as 
accidents involving governmental entities that utilize less 
traditional liability insurance models.

Where a self-insured governmental entity is involved, 
it is important to determine at the outset whether the UM 
subrogation, or other subrogation principles, may apply. By 
way of example, in a case that directly addressed setoff in a 
judgment, State Farm Mutual Automobile Insurance Co. v. 
Siergiej,���WKH�6HFRQG�'LVWULFW�DQDO\]HG�LQ�GLFWD�ZKHWKHU�WKH�
statutory subrogation process applied to a self-insured sher-
LII¶V�RI¿FH����7KH�6HFRQG�'LVWULFW�LQLWLDOO\�QRWHG�WKDW�WKH�)ORULGD�
Supreme Court had previously determined that a self-insured 
motorist is deemed statutorily uninsured, but not under-
LQVXUHG��EHFDXVH�WKH�VWDWXWRU\�GH¿QLWLRQ�RI�XQGHULQVXUHG�
required a motorist to have a liability insurer.�� Based on this 
FRQFOXVLRQ��WKH�6HFRQG�'LVWULFW�GHWHUPLQHG�WKDW�WKH�VWDWXWRU\�
subrogation process did not apply to a self-insurer because 
the plain language of the statute only applied to underinsured 
motorists, i.e., motorists with a liability insurer.�� The Court 
noted the UM policy at issue provided a similar contractual 
setoff provision that could have applied to a self-insurer, but 
that provision had not been invoked.�� The Court further dis-
pensed of any estoppel arguments, although noting they may 
have had merit, because they had not been raised below.�� 
Thus, in Siergiej, even though all the parties acted as if stat-
utory setoff applied, the injured party’s insurer was not able 
to apply a credit for the entire amount of self-insured liability 
funds available to the sheriff, and was instead limited to the 
actual settlement amount paid by the sheriff.�� 
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This well-reasoned opinion highlights a gap in the stat-
utory setoff framework that may only be addressed through 
legislative action (or possibly, as the Siergiej court noted, 
WKURXJK�D�FRQWUDFWXDO�SURFHVV���%\�H[FOXGLQJ�VHOI�LQVXUHG�
governmental entities, the statute fails to encourage expedi-
tious settlement and payment to an in-
jured party. In this situation, the statute 
does not provide a UM insurer with 
WKH�EHQH¿W�RI�SURWHFWLQJ�LWV�VXEURJD-
tion rights or setting off the full policy 
limits and thus does not encourage 
the insurer to consent to a settlement 
between the injured party and the 
self-insured government tortfeasor. 
Nor does it encourage expeditious 
payment to the injured party, either 
from the tortfeasor or the UM insurer. 
It is important for practitioners repre-
senting either UM insurers or self-in-
sured governmental entities to review 
the details of the statute as well as the policy language prior 
to recommending any settlement strategy.

However, where a governmental entity has chosen to 
purchase liability insurance with a self-insured retention limit 
�³6,5/´���UDWKHU�WKDQ�UHO\�XSRQ�VHOI�LQVXUDQFH��WKH�DQDO\-
sis may cut differently.�� While there does not appear to be 
a case directly on point, it seems that the Siegiej court’s 
DQDO\VLV�RI�WKH�SODLQ�ODQJXDJH�RI�VHFWLRQ������������ZRXOG�
apply to a proposed settlement because it would be one with 
a “liability insurer and its insured.” Thus, the statute’s three-
step process described above would apply and affect any 
subrogation rights of a UM insurer.

Possible Application of Equitable or Contractual  
Subrogation

The Siergiej court’s analysis leaves numerous ques-
tions for both the self-insured governmental entity and the 
UM insurer regarding settlement and subrogation, some of 
ZKLFK�PD\�EH�FRQWUROOHG�E\�VSHFL¿F�SROLF\�ODQJXDJH�DQG�
or common law equitable subrogation. First, does the UM 
insurer have a right of subrogation against the government 
insurer? If so, is the subrogation limited to sovereign immu-
nity caps? What happens if the sovereign immunity cap is 
SDLG�E\�WKH�VHOI�LQVXUHG�JRYHUQPHQWDO�HQWLW\"�'RHV�WKDW�FDS�
liability of the governmental entity fully, including for subroga-
tion purposes? What about a claims bill? Florida courts have 
provided some guidance in this area, but other questions still 
remain.

*HQHUDOO\��VLQFH�VXEVHFWLRQ���GRHVQ¶W�DSSO\��80�FDUULHUV�
and governmental entities are in a similar situation as that 
SULRU�WR�WKH������$PHQGPHQW��RWKHU�WKDQ�WKH�ROG�DUELWUDWLRQ�
requirements. In other words, there is no statutory require-
ment, incentive, or restriction to guide settlement of the 
parties. However, the principles of equitable and contractual 
subrogation still may come into play.

$V�D�UHIUHVKHU��³>V@XEURJDWLRQ�LV�WKH�VXEVWLWXWLRQ�RI�RQH�
person in the place of another with reference to a lawful 
claim or right.”�� The subrogee is deemed to ‘stand in the 
shoes’ of the subrogor. Florida law recognizes two forms 

of subrogation. “Contractual” or “conventional” subrogation 
is founded on a contract between the parties that the par-
ty paying the debt will have the rights and remedies of the 
original creditor.30 “Equitable” or “legal” subrogation arises 
not from contract, but from the legal consequences of the 

acts and relationships of the par-
WLHV��ZKHWKHU�D�SDUW\�TXDOL¿HV�DV�D�
subrogee depends on a weighing of 
the equities.31 “Subrogation in equity 
is not available to a mere volunteer 
or stranger who, without any duty or 
obligation to intervene and without 
being so requested, pays the debt 
of another. The right of subrogation 
LV�QRW�QHFHVVDULO\�FRQ¿QHG�WR�WKRVH�
who are legally bound to make 
payments, but extends as well to 
persons who pay the debt in self-pro-
tection, since they might suffer loss 
if the obligation is not discharged.”��  

Both forms of subrogation could be implicated where an 
injured person attempts to settle with a self-insured gov-
ernmental entity either through express provisions in a UM 
policy or release.

For instance, UM policies often have clauses that restrict 
coverage if the insured has made a settlement or has been 
awarded a judgment without the UM insurer’s prior written 
consent if such settlement prejudices the UM insurer’s right 
to recover. UM policies also provide for contractual subroga-
tion against a tortfeasor where a UM insurer pays under its 
policy. Thus, there are many situations where a UM insurer 
may have subrogation rights against a governmental entity. 
However, Florida’s sovereign immunity waiver affects the 
contours and application of such subrogation. Currently, 
Florida’s limited sovereign immunity waiver caps the liability 
RI�WKH�VWDWH�DQG�LWV�DJHQFLHV�DQG�VXEGLYLVLRQV�WR����������
for the claim or judgment by any one person, or a total of 
$300,000 arising out of the same incident or occurrence.33 
Any judgment that exceeds these amounts may only be 
SDLG�LQ�SDUW�RU�LQ�ZKROH�³E\�IXUWKHU�DFW�RI�WKH�/HJLVODWXUH´�LQ�D�
process referred to as a “special claims bill,” except that the 
governmental entity may agree to settle a claim or judgment 
without a claims bill “within the limits of insurance coverage 
provided.”�� Florida courts have provided some analysis to 
various applications of the sovereign immunity caps to subro-
gation claims of a UM insurer.

In Michigan Millers Mutual Insurance Co. v. Bourke,35 
WKH�6XSUHPH�&RXUW�DQVZHUHG�D�FHUWL¿HG�TXHVWLRQ�WKDW�D�80�
carrier could not assert a government’s sovereign immunity 
GHIHQVH�ZKHUH�WKHUH�LV�QR�RWKHU�VRXUFH�RI�LQGHPQL¿FDWLRQ�IRU�
the injured party. In that case, the driver of a school board 
school bus negligently caused an accident with another vehi-
cle that resulted in the death of two passengers and serious 
injury of two others in the other vehicle. The school board 
paid outs its policy limits, which were less than the injured 
parties’ damages, but there was a dispute regarding UM 
coverage.�� The UM insurer argued that it was not required to 
SURYLGH�DQ\�EHQH¿WV�EHFDXVH�80�FRYHUDJH�LV�OLPLWHG�WR�WKH�
amount the injured party is “legally entitled to recover” from 
the government, in essence that the UM insurer could raise 

Practitioners repre senting either 
UM insurers or self-in sured 
governmental entities should 
review the details of the statute 
carefully, as well as the policy 
language, prior to recommending 
any settlement strategy.
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a $350,000 settlement (approved both by the County and 
WKH�LQVXUHU��PLJKW�EH�SRVVLEOH�ZLWKRXW�D�VSHFLDO�FODLPV�ELOO�
under the statutory language but alternatively noted that the 
$150,000 “gap” amount might require a claims bill since it 
would have to be paid by the County and the statute does 
not appear to allow for this without a bill.�� This case presents 
another iteration of the plethora of possible issues that must 
be considered in evaluating cases involving government 
entities, their insurers, or UM carriers.

Conclusion 

� � 'HIHQVH�SUDFWLWLRQHUV�UHSUHVHQWLQJ�80�FDUULHUV�DQG�
governmental entities will likely continue to grapple with the 
XQFHUWDLQW\�RI�WKH�LQWHUVHFWLRQ�RI�80�ODZ�DQG�VHFWLRQ���������
DV�ZHOO�DV�WKH�UDPL¿FDWLRQV�IRU�VRYHUHLJQ�LPPXQLW\��WKH�
damages cap, and the right of subrogation. One hopes the 
Florida Supreme Court will be presented with an opportunity 
to provide clear guidance on these issues in the near future. 

1 Young v. Progressive Southeastern Ins. Co.�����6R���G�����)OD��������
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� This has been a litigious area for some time as courts have noted that the 
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�����DPHQGPHQW�VXEVWDQWLDOO\�UHYLVHG�WKH�VXEURJDWLRQ�ULJKWV�RI�D�80�
carrier by imposing a new prepayment obligation to address delays in 
SD\PHQWV�WR�LQMXUHG�SDUWLHV���approved������6R���G������)OD��������
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6R���G�����������)OD���WK�'&$���approved������6R���G�������������)OD��
������

11 High v. Gen’l Am. Life Ins. Co.������6R���G�����������)OD���WK�'&$���rev. 
denied������6R���G������)OD��������

�� Hassen v. State Farm Mut. Auto. Ins. Co.������6R���G�����������)OD��
�������TXRWLQJ ����6R���G������
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�� Hassen������6R���G�DW���������
15 This statutory subrogation process also applies similarly to a wrongful 

death claim brought by a personal representative of a decedent’s estate. 
Id. However, to simplify the process, this article focuses solely on person-
al injury claims.

�� �������������D���)OD��6WDW�
�� If a UM insurer fails to respond within 30 days, the injured party may then 

proceed as if the settlement were approved. Id.
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19� �������������E��
��� �������������F��
��� ����6R���G������)OD���G�'&$�������
�� Id.�DW��������
�� Young, ����6R���G�DW�������
�� Id.�DW��������
�� Id.�DW�����

the government’s sovereign immunity defense.�� However, 
WKH�)ORULGD�6XSUHPH�&RXUW�FODUL¿HG�WKDW�D�80�FDUULHU�FDQQRW�
raise government’s sovereign immunity cap as a defense 
because the statute does not provide an absolute immunity 
as a claims bill may be sought.38 Further, the court recog-
nized that sovereign immunity is in fact discretionary as it can 
be increased through the provision of insurance.39 Finally, 
the court recognized that the statute does in fact allow for the 
rendering of a judgment above the immunity cap.�� 

The important implication of this ruling was that UM 
carriers cannot raise a government tortfeasor’s sovereign 
immunity defense and thus may be required to pay UM ben-
H¿WV�RYHU�DQG�DERYH�VRYHUHLJQ�LPPXQLW\�FDSV��$OWKRXJK�WKLV�
case addressed the case of an insured governmental entity, it 
appears that its analysis would apply equally to a self-insured 
JRYHUQPHQWDO�HQWLW\�RU�DQ�LQVXUHG�JRYHUQPHQW�ZLWK�D�VLJQL¿-
cant self-insured retention limit.
  This may also raise the question of whether a govern-
ment’s insurer can be required to pay above the immunity 
caps, which was addressed in Joynt v. Star Ins. Co.�� There, 
a Volusia County employee negligently ran over a vacationer 
on the beach causing severe injuries. A state law negligence 
DFWLRQ�HQVXHG�UHVXOWLQJ�LQ�D������������MXGJPHQW�DJDLQVW�
the County. After the County paid the sovereign immunity 
limit, the injured party sued the County’s insurer seeking 
recovery under the $5,000,000 insurance policy that included 
D����������VHOI�LQVXUHG�UHWHQWLRQ�HQGRUVHPHQW��FRQWHQG-
ing that the insurer could not raise any sovereign immunity 
defense.�� Initially, the court stayed the case to allow pursuit 
of a claims bill, which did not immediately pass.�� Thereafter, 
the Court granted summary judgment in favor of the County’s 
insurer because the insurer could not be liable for more than 
its insured and the County could not be compelled to pay 
more without further action from the legislature.�� While this 
Court analyzed a claim brought directly by an injured party, it 
is likely that the same analysis would apply to a UM insurer 
with subrogation rights.
  Finally, the Eleventh Circuit has discussed an issue of 
¿UVW�LPSUHVVLRQ��UDLVLQJ�XQDQVZHUHG�TXHVWLRQV�UHJDUGLQJ�
ZKHWKHU�DQG�KRZ�D�JRYHUQPHQWDO�HQWLW\�PD\�SD\�DQ�6,5�
above the immunity cap, in Hillsborough County v. Star Ins. 
Co.�� There, a dispute arose following a fatal accident caused 
E\�D�FRXQW\�VFKRRO�EXV��ZKLFK�ZDV�VXEMHFW�WR�D����PLOOLRQ�
SROLF\�ZLWK�D����������6,5��D�GLVSXWH�DURVH��,Q�WKH�XQGHU-
lying wrongful death suit, the County attempted to settle its 
liability by making a $350,000 payment, subject to the Florida 
/HJLVODWXUH�DSSURYLQJ�D�VSHFLDO�FODLPV�ELOO�IRU�WKH����������
“gap” above the sovereign immunity cap (in order to satisfy 
WKH�6,5���DQG�UHTXLULQJ�LWV�LQVXUHU�WR�SD\�������������QRWDEO\�
without the insurer’s consent. Based on the frustration of 
purpose doctrine, the district court held that the County had 
VDWLV¿HG�WKH�6,5�ZLWKRXW�WKH�QHHG�IRU�D�FODLPV�ELOO�DQG�WKDW��
KDYLQJ�VDWLV¿HG�WKH�SROLF\�OLPLWDWLRQ��WKH�&RXQW\�KDG�VWDWXWRU\�
authority to settle the claim at its policy limits, but only with 
the consent of the insurer.�� The Eleventh Circuit reversed 
the application of the frustration of purpose doctrine due to 
DQ�LQVXI¿FLHQW�UHFRUG�EXW�DI¿UPHG�WKDW�WKH�&RXQW\�FRXOG�VHWWOH�
claims above the immunity cap as long as the settlement 
was within the policy’s limit and with the insurer’s consent.�� 
5HFRJQL]LQJ�XQUHVROYHG�LVVXHV��WKH�FRXUW�VSHFXODWHG�WKDW�

THE TRIAL ADVOCATE – PAGE 25



�� Id.
�� Id.�DW�����
��� $�VHOI�LQVXUHG�UHWHQWLRQ�OLPLW�LV�W\SLFDOO\�D�GROODU�DPRXQW�VSHFL¿HG�LQ�D�

liability insurance policy that must be paid by the insured before the insur-
DQFH�SROLF\�ZLOO�SD\�GHIHQVH�DQG�RU�LQGHPQLW\�FRVWV�RI�D�FODLP�

�� Dade Cnty. Sch. Bd. v. Radio Station WQBA������6R���G�����������)OD��
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