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In a potential landmark case in employment law, the Department of Justice (DOJ) has filed court 
papers arguing discrimination because of sexual orientation is not discrimination because of sex 
under Title VII.  This position directly conflicts with the Equal Employment Opportunity 
Commission’s (EEOC) 2015 ruling that Title VII provides protection against discrimination based 
on gender affiliation and sexual orientation.  Interestingly, it also conflicts with the EEOC’s 
amicus brief filed in the Zarda case, creating a federal government split.  

The DOJ filed the brief in the Second Circuit case of Zarda v. Altitude Express.  Zarda was a 
skydiving instructor who claimed he was unlawfully fired for being gay.  He died in a skydiving 
accident, but his estate has continued the lawsuit.  

The EEOC, an independent federal agency tasked with enforcing federal laws that make it 
illegal to discriminate against job applicants and employees, has ranked LGBT employee 
protections as number three on their Strategic Enforcement Plan’s priority list.  As stated above, 
the EEOC filed a brief in the Zarda case in support of its position that sexual orientation is a 
protected trait, arguing sexual orientation cannot be defined or understood without reference to 
sex.  The DOJ’s brief effectively pulls the rug out from under the EEOC by arguing, “the EEOC 
is not speaking for the United States and its position about the scope of Title VII is entitled to no 
deference beyond its power to persuade.”  

Employers should pay close attention to how this plays out in the Second Circuit.  It appears the 
DOJ is hoping for an en banc conflict with the Seventh Circuit’s en banc Hively case, where the 
court held sexual orientation discrimination was a form of sex based discrimination.  

What this means for the employer: 

 It’s a monumental shift in the federal government’s position on the issue.
 Stay the course.
 If and when the Supreme Court rules on the issue, we will provide an update.
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